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§545.1 Interpretation of Shipping Act
of 1984—Refusal to negotiate with
shippers’ associations.

(a) 8(c) of the Shipping Act of 1984
(‘““the Act’) (46 U.S.C. 40502) authorizes
ocean common carriers and agreements
between or among ocean common car-
riers to enter into a service contract
with a shippers’ association, subject to
the requirements of the Act. Section
10(b)(10) of the Act (46 U.S.C. 41104(10))
prohibits carriers from unreasonably
refusing to deal or negotiate. Section
7(a)(2) of the Act (46 U.S.C. 40307(a)(3))
exempts from the antitrust laws any
activity within the scope of that Act,
undertaken with a reasonable basis to
conclude that it is pursuant to a filed
and effective agreement.

(b) The Federal Maritime Commis-
sion interprets these provisions to es-
tablish that a common carrier or con-
ference may not require a shippers’ as-
sociation to obtain or apply for a Busi-
ness Review Letter from the Depart-
ment of Justice prior to or as part of a
service contract negotiation process.

[63 FR 43698, Oct. 28, 1988. Redesignated and

amended at 64 FR 7813, Feb. 17, 1999; 64 FR
9922, Mar. 1, 1999; 74 FR 50732, Oct. 1, 2009]

46 CFR Ch. IV (10-1-14 Edition)

§545.2 Interpretation of Shipping Act
of 1984—Unpaid ocean freight
charges.

Section 10(a)(1) of the Shipping Act
of 1984 (46 U.S.C. 41102(a)) states that it
is unlawful for any person to obtain or
attempt to obtain transportation for
property at less than the properly ap-
plicable rates, by any ‘‘unjust or unfair
device or means.” An essential element
of the offense is use of an ‘‘unjust or
unfair device or means.”’ In the absence
of evidence of bad faith or deceit, the
Federal Maritime Commission will not
infer an ‘“‘unjust or unfair device or
means’’ from the failure of a shipper to
pay ocean freight. An ‘‘unjust or unfair
device or means’” could be inferred
where a shipper, in bad faith, induced
the carrier to relinquish its possessory
lien on the cargo and to transport the
cargo without prepayment by the ship-
per of the applicable freight charges.

[568 FR 7194, Feb. 5, 1993. Redesignated at 64
FR 7813, Feb. 17, 1999, as amended at 74 FR
50732, Oct. 1, 2009]

§545.3 Interpretation of §515.23(b) of
this chapter—Payment pursuant to
a claim against an ocean transpor-
tation intermediary.

A claimant seeking to settle a claim
in accordance with §515.23(b)(1) of this
chapter should promptly provide to the
financial responsibility provider all
documents and information relating to
and supporting its claim for the pur-
pose of evaluating the validity and sub-
ject matter of the claim.

[656 FR 33480, May 24, 2000]
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